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Dear Mr. Harris:

Pursuant to the letter to parties extending the deadline for comments on
Revised Draft Resolution L-436 to January 11, 2013, the Coalition of California
Utility Employees (CUE) submits these comments. Ther member unio:ns of ICUE
represent approximately 35,000 employees of most of thLe electric utilities irr
California.

A utility employee's personnel file contains more than just a name an.d
training history. It may include private information such as spouse's rlames,
birthdays, social security numbers, phone numbers, ma:rital history, cfiildren's
names, medical history, education and training, and wo:rk performance evaluations.
This sort of information, should it come into the possession of the Commission,
should not be publically disclosed.

Cal. Gov't. Code S 625a(c) explicitly exempts from disclosure, in response to
records requests, "Personnel, medical, or similar files, the disclosure ollwhich would
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constitute an unwarranted invasion of personal privacy."l The Revisr:d Draft
Resolution states, "[the Commission has] long recognized our right to exercise
discretion regarding our assertion of CPRA exemptions. D.05-04-080, which
reviewed privacy issues related to G.O. 77 reports, stated that: "'Contrary to
Applicants' apparent assumption, CPRA exemptions are permissive, :rathe.r than
mandatory, and an agency ffi&y, but is not compelled to, assert the exempt:ions in a
particular circumstartce."2 The Revised Draft Resolution explains thert when the
Commission performs th,e required balancing test and rletermines whether to
disclose, or refrain from rlisclosing, personal informatic,n in safety-related records, a
primary consideration wrill be whether disclosure wiII shed light on a utility's
performance of its safety responsibilities.s

In comments on D,raft Resolution L-436, SDG&EI and SCG requested a
blanket exemption on all utility employee information. DRA argued t;hat tlhere is no
support for a blanket lirnitation on the disclosure of certain utility employee
information, such as records regarding safety training rand certification, and that
any limitations should be imposed on a case by case basis.a The Revised D:raft
Resolution finds DRA's position is consistent with case law requiring adequate
justification for the withholding of police officer information on the basis of
perceived security concerns and with other decisions aprplying a balan.cing 1;est to
CPRA privacy exemptions.s The Revised Draft Resolution states, "whLere
professional competence .is at issue, courts may find that even significant ermployee
privacy interests are outweighed by other considerations."6

CUE does not seek a blanket exemption on all utility employees'personnel
information. However, the Resolution should recognize several distinct categories
of information and utility employee classifications.. Inlbrmation about the training
and qualifications of utility employees is reasonably related to the Cornmission's
oversight functions and t.he public's right to know whether utility serr,.ice is safe and
reliable, so long as that information exctrudes the names of non-management
employees. That informa.tion can be disclosed. In contr:ast, (1) the names of non-
management employees and (2) personnel records containing private jinfornoation
such as social security nu.mbers, marital and medical hiistory of any ernployee

1 CPRA $ 625a(c).
2 Revised Draft Resolution L-436 , p. 87.
3 Id. atp.75.
a Id. atp.74.
r Id. aIpps.74-75.
6 Id. atp.75.
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should never be disclosed. Releasing either category of information will not serve
the public interest and would be an unwarranted invasion of privacy.

In further support of its argument that utility employees' persgnal
information does not qualify for a blanket exemption, the Revised Dra.ft Resolution
relies on BRV, Inc. u. Superior Court (2006) 143 Cal.App.4th 742,755,7 This case
finds that an elected bourd's personal information was appropriate rflor disclosure
but that the public interest is not served in knowing the identities of students and
other staff members involved in the dispute because these persons are not public
officials.s The court therefore redacted all names, horne add.resses, phone numbers
and job titles before releaLsing the report.

The same reasonir,rg applies with any reports stemming from urbility safety
training and certification or any other information involving non-man.agement
utility employees. Safety inquiries and the resulting data will not serve the public
interest by including personal information about utitity employees. Aggregaiing the
training information of certain classes of employees to report in these types of
inquiries would be appropriate for publi.c disclosure. However, releaslng any
information of a non-manLagement utility employee which might individual.ty
identify that employee would violate his identified privacy interest. Just as in the
case relied upon in the Revised Draft L-436 cited above, the CommissjLon sh.ould
redact all names, addresses, phone nurnbers or any other personally irlentifiable
information before releasing the reports. However, the identity of managers,
directors, and those in other positions of authority should be subject to the
balancing test, but utility employees' have a recognized privacy interest in their
personnel files. Information regarding training and certification can be disr:losed
without including personill information of the utilities' employees.

The courts have long recognized that employees can expect reasonablle
expectation of privacy in l,heir personnel files. The CPRA itself recogn.izes the right
of privacy in one's personnel fiIes by virtue of the exemption in section 6254.
Teamsters Local 856 u. Priceless, LLC II2 Cal. App. 4th 1b00, 1b11-1€i, b Cal. Rptr.
3d 847,855-58 (2003) examined this issue in depth.s That decision loo,ked to the

z Id. atpps.74-75.
8 Id,. atp.75.
e Teamsters Local 856 u. Priceless, LLC, LI2 Cal. App. 4th 1b00, 1b11-16, 5 Cal. Rpbr. Bd g4Z, gsb-bg
(2003).
10 1 1-829cv



January 11, 2013
Page 4

Freedom of Information Act and subsequent federal cases for guidancre in analyzing
the CPRA.lo

Those federal cases examined in the Teamsters Local 856, suprq,IL2 Cal.App,
4th, case construing the similar federal provision have found a reasonia.ble
expectation of privacy in one's personnel files. "A person's interest in preserving the
confidentiality of sensitive information contained in his personnel files has been
given forceful recognitiorL in both federal and state legislation governing the
recordkeeping activities of public employers and agencies. [Citations.]"11 The
United States Supreme Court has held that items to be protected within personnel
files are not just the intirnate private details of personal decisions.12 ifhe Court
stated that the intent of (longress in enacting the exemption was that it: ,,...,cover

detailed Government records on an individual which can be identified as applying to
that individual.' [Citation.] When the disclosure of information which. appl:ies to a
particular individual is sought from Government record.s, courts must detenmine
whether release of the in:flormation would constitute a clearly unwarranted invasion
of that person's privacy."13

The Supreme Court has also stated that an individual's personrrel file
generally contains " 'vast amounts of personal data,"' including "whert) he was born,
the names of his parents, where he has lived from time to time, his high school or
other school records, results of examinations, evaluations of his work
performance."T4 The Sup:reme Court has noted that access to personn,gl files is
"drastically limited ... only to supervisory personnel directly involved rnith the
individual...."15 The federal courts recognize that information from a personnel file
that applies to a specified individual raises significant privacy concerrLs. The
California Supreme Courrb has recognized financial affairs as an aspect of the
personal right to privacy: "In any event we are satisfied that the protection of one's

10 rd,;, citins (city of |an Jose, supra, 74 car.App.4th atp. 1016, gg cal.Rptr .2d bsz.yrz
rt Id (Detroit Ed,ison co. u. NLRB (1979) 440 U.S. 301, 319, fn. 16, 99 s.d rL23,59 L.Ed.2d 333
[noting that federal Privacy Act bans unconsented. disclosure of employee records].)
12 Id; United States Department of State u. Washington Post Co. (L982) 4b6 U.S. igs, tozs.Ct. 19b2,
72L.Ed.zd 358.
rB Id; (citing Uraited States Department of State u. Washington Post Co. supra, p. 602,102 S.Ct.
1957.)
Ia Id; (citin'g Un"ited States Department of State u. Washington Post Co. supra, p. 602,102 S.Ct.
Le57.)
1r ld;(Department of the Air Force u. Rose (I976) 425 U.S. gb?,, 869, g77, 96 S.Ct. 1b9j2, 4g L.Ed.2d 11
[concerning records of air force cadets whose military education was publicly financed].)
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personal financial affairs and those of his (or her) spouse and children agai.nst
compulsory public disclosure is an aspect of the zone of privacy which is pr,otected
by the Fourth Amendme"nt and which also falls within that penumbra of
constitutional rights into which the government may not intrude absent a showing
of compelling need and that the intrusion is not overly broad."16 Ultirnatel.y, in the
Teamsters Local case, the court accepted a stipulation that employees'salary details
are kept confidential in p,ersonnel files.17

Similarly, the Cornmission should find that employees'personal information
will be kept confidential. Any intrusion into employees'personal info:rmation based
on a general inquiry is overly broad and would be an unwarranted invasion of
privacy' The Commission may aggregate information and release it i:n a way that
keeps employee identities private, After the San Bruno incident, the media showed
up at the homes of PG&FI field employees' and called them on home terlephones
seeking comments and stories. There is no public interest served in tlhe abjLlity to
harass utility employees.

Therefore, the Commission should protect the pr.ivacy rights of California's
utility employees and create an exemption for non-management utilit.y emprloyees,
names and individually identifiable personnel information.

Tens of thousands of utility employees are represented by labor uniorns. As
would be expected, there are regular negotiations between utility man.agem.ent and
union leadership regarding the multitude of issues that routinely arisr: in the
workplace. These negotiaLtions often settle disputes andmodifi, collect;ive
bargaining agreements to avoid future disputes. Harmonious labor-management
relations provide a great service to the public by allowirLg utility employees and
management to focus on trrroviding safe and reliable serrrice without the distraction
of unresolved workplace friction.

rc n; (citv of carmel by the sea u. Young (1970) 2 ca1.3d 25g, 26g, g5 cal.Rptr . L, 4136 p.2d 225
[reviewing constitutionality of hroad financial disclosure iaw applicable to public officers arrd
employeesl.)
r7 Id.
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These labor-management discussions are akin to typical settle:ment
discussions which are not discoverable.ls As such, any labor-management
discussions should be kept confidential under the Commission's rules. Disclosing
these negotiations will create a chilling effect and encouraging dispute resolution is
always in the public's best interest. Therefore, the final Resolution L-486 should
create an exemption for i.nformation or discussions between labor anitutility
management.

ilI. CONCLUSION

Final Resolution L-436 should create an exempti.on for any non-management
utility employee's names and personally identifiable information. AdditionLaily,
Resolution L-436 should. create an exemption for information or discussions
between labor and utility management.

Sincerely,

Mauldrin
lUtility

Employees

JLM:clv

18 Cai' Evid. Code $ 1119 [communications during mediations are irnad.missible]; Cal, Evid. Code
$1152(a) [offers of compromise are inadmissibre];Fed. Evid. code S 40s.
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